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be such exclusive judge. In the event the possession of his property till all 
of a difference botween them upon the the delays of litigation were exhausted, 
subject, the amount to be paid must be To the bailee * * * such a lien would 
ascertained by the judgment of the ap- rarely be valuable, except as a means 
propriate judicial tribunal. This would of oppression and exaction, and there- 
involve delays incident to litigation, fore the law will never infer its exist- 
and it would be a grave perversion of ence, either from the agreement of the 
the intention of the owner to infer from parties or in furtherance of public con- 
his offered reward, an agreement on venience or policy." 
his part that he was to be kept out of H. Budb, Jr. 



Supreme Court of Minnesota. 
MARY GREVE et al. v. THE FIRST DIVISION OF THE ST. PAUL 
AND PACIFIC RAILROAD COMPANY. 

Where a railroad company enters "upon land and lays its track thereon before 
making compensation to the owner, the latter is not entitled to have the damages 
estimated by the value of the land, including the road-bed, ties, &e. 

Although the railroad was a trespasser, and any accretions to the soil made by 
a trespasser becomes the property of the owner of the soil, yet in a proceeding to 
assess damages in such a case the proper measure is only whatever will give just 
compensation for the land taken. 

Appeal from District Court, county of Ramsey. 

John M Brisbin and W. P. Warner, for appellants. 
Geo. L. $■ 0. E. Otis, for respondents. 

The opinion of the court was delivered by 

Gilfillan, C. J. — It appears that, prior to instituting any pro- 
ceedings to ascertain and pay the compensation to be paid for 
taking the land in controversy, the respondent, the railroad com- 
pany, constructed and was operating its road across such land. It 
instituted such proceedings in 1870, and in those proceedings the 
question arises, is the owner entitled to have the amount which the 
company must pay for the right of way estimated upon the basis of 
the value of the land, including the road-bed, ties, rails, &c, laid 
on it by the company, or of the value of the land without these 
improvements ? 

The question is new in this court. The cases in this court, re- 
ferred to by the appellant, have very little bearing upon it. Gray 
v. First Division St. P. $• P. Railroad Company, 13 Minn. 315, 
and Hursh v. Same, 17 Id. 439, and Warren v. Same, 21 Id. 424, 
hold that until compensation is made to the owner, a railroad com 



GREVE v. FIRST DIV. OF ST. PAUL, &c, RAILROAD CO. 703 

pany has no right to take possession of land and construct its road 
on it ; and the cases of Ilursh and Warren hold that, in the case 
of this company, the time of filing the report by the commissioners 
is the time which is to be taken for the purpose of fixing the com- 
pensation. 

In Brisbine v. The St. Paul £ Sioux City Railroad Co., 23 
Minn. 114, Brisbine was a riparian owner on the Mississippi river. 
The City of St. Paul for a street, and the railroad company for its 
track, had filled in front of his lot, into the river, raising the bed 
of the river above the surface of the water, and on this raised land 
the company had laid its track. The company contended here that 
Brisbine was not entitled to any compensation for this raised land. 
The court held that he was. 

The proposition that the value which the city or company had 
added to the land by raising it, should be excluded in estimating 
the compensation, was not made by nor passed upon by this court. 

In this case the company having entered upon the land without 
making compensation, and, so far as the case shows, without the 
consent of the owner, was (technically, at least), a trespasser, 
and I have no doubt that where a trespasser affixes anything to 
the soil it becomes, in strict law, a part of the soil, and belongs to 
the owner of it ; and if the value of the land, taken at the time 
when taken, is to be the sole measure of compensation for the 
taking, this would be conclusive of the appellant's right to have the 
value of these ties, rails, &c, included. But while the value of 
the land taken is very important, and in many cases the control- 
ling element, it is not, as has been frequently held by this court, 
the sole consideration in arriving at the amount of compensation. 
Thus, in Winona $• St. Peter Railroad Co. v. Denman, 10 Minn. 
267, it was held that where the land taken was part of a larger 
parcel used as a farm, the commissioners were not confined to the 
damages done to, or the value of, the land actually taken, but 
might inquire into the effect of the taking upon the whole tract ; 
and also, that the expense to the owner of fencing, rendered 
necessary by the construction of the road, is a proper element of 
damage. 

In Winona $ St. Peter Railroad Co. v. Waldron, 11 Minn. 515, 
it was held that in a like case special benefits to the part not taken 
were to be deducted from the damages caused by the taking of the 
part taken. In Colvill v. St. Paul $■ Chicago Railroad Co., 19 
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Minn. 283, increased exposure to fire of buildings on the land not 
taken was held to be a proper element of damages. In Scott v. St. 
Paul $ Ch. Railroad Co., 21 Minn. 322, the charter provided that, 
on appeal from the award of commissioners, the jury should assess 
the "value " of the land taken, and the court construed the word 
"value" to embrace not merely the value of the land taken as a 
separate parcel, but also such additional value as attached to it by 
reason of its connection with adjacent land of the same owner ; 
and in Warren v. First Division St. Paul $• Pacific Railroad Co., 
21 Minn. 424, it was held that where the jury assess the damages 
as of the date of the award of the commissioners, interest should 
be allowed on the amount of the verdict from the date of the 
award of the entry of judgment, except where the owner has, 
between the award and verdict, had the actual possession and use, 
and derived benefit and value therefrom, in which case such value 
should be deducted from the interest. All these cases proceed on 
the ground that the value of the land taken is not in all cases to be 
the measure of compensation, but that when necessary to make the 
compensation just, fair and equitable, as the constitution, sect. 13, 
art. 1, sect. 4, art. 10 requires, the compensation allowed may be 
more or may be less than such value. This reduces the inquiry in 
this case to the point, does just compensation require that the 
appellant should be allowed the value which the company has added 
to the land by laying its track upon it ? 

That, in an action of ejectment, she might recover the track 
with the land, does not dispose of the question, for in such action 
the parties would rest on the technical rule as to what constitutes 
the realty, and she would recover the whole or none. The sole 
question, in such case would be, what belongs strictly to the realty ? 
The question of what the company ought in justice to pay for taking 
the land for public use, could not enter into nor affect the case. 

It was conceded on the argument that the company took posses- 
sion of the land some years before proceedings to obtain the right 
of way were commenced, and constructed its road over it and has 
been operating the road ever since. When the proceedings were 
commenced does not appear, but it is not questioned on the argu- 
ment that in taking possession of, and constructing its road over 
the land, it intended to make this a part of its general line, and 
ultimately to secure, in the manner prescribed by law, the right to 
retain the land for that purpose, and the company was operating 
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under a charter which in terms authorized it to enter upon, and con- 
struct and operate its road over, the land in advance of making the 
compensation required by the constitution ; although, notwithstand- 
ing this, the company was, under the decisions of this court upon the 
constitutionality of this part of the charter, a trespasser in con- 
structing its road over the land without first making just compen- 
sation. We think these facts ought to be considered when the 
question between the company and the owner is what is just com- 
pensation to be made by the former to the latter for the taking. 

When we are not bound down by any technical rules of property, 
but may enter into the consideration of what, under the circum- 
stances, is just and equitable between the parties, we can see no 
reason for allowing the appellant the value of the road-bed, ties 
and rails, which the respondent has placed upon the road. The 
court below was right in excluding such value, and the order deny- 
ing a new trial is affirmed. 

Berry, J., concurring. — I agree to the general conclusion 
arrived at by the majority of the court in this case, viz. : That the 
appellant is not entitled to recover for the road-bed, ties and rails; 
but I dissent from the reasoning by which that conclusion is reached. 
I think that, with' some modification, the reasons given for an 
analogous conclusion by the Supreme Court of Pennsylvania, in 
Justice v. The Nesquehoning Valley Railroad Co., 6 Norris 28, 
are much more sound and satisfactory. 

The precise question involved in the venient to build their lines of railway 

principal case seems to have been raised in disregard of the rights of the owners 

but rarely in the courts, and it is only of the soil. As the country becomes 

within the last few years at all. Certain settled, and the land increases in value 

it is that the explanation of this is not the owners of property which has thus 

to be found in a want of opportunity. been confiscated, institute actions against 

Instances have been numerous, in the the corporations, and it then becomes 

West, at least, in which railroad cor- important to know whether they are en- 

porations have taken possession of land titled, upon a final condemnation of the 

and constructed their roads over the realty, to recover for the value of im- 

same, without purchase and before any provements thus placed upon their land 

condemnation of the realty has taken without their knowledge or assent. The 

place. In that part of the country vast explanation of the fact that this ques- 

tracts of land lie unoccupied, the own- tion has been hitherto so seldom raised, 

ers often residing in distant states, and may possibly be that the profession has 

in ignorance of what is being done on heretofore regarded the case as governed 

or about their land. Railroad corpora- by that principle of elementary law 

tions have consequently found it con- which gives to the owner of the free- 

Vol. XXVII.— 89 
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hold all annexations made by a stranger 
and not under color of title. In view of 
the conclusion reached in the principal 
case, a farther examination of some of 
the principles which that case suggests 
may prove of general interest. 

X The Constitution of the United 
States provides that no person shall be 
deprived of life, liberty, or property, 
without due process of law, and that 
private property shall not be taken for 
public use without just compensation. 
Amendments to the Constitution, Art. V. 
These constitutional provisions for the 
protection of private property, are lim- 
itations of the power of the national 
government only, and are in no wise a 
restriction upon the state governments: 
Barron v. Baltimore, 7 Peters 243 ; 
Withers v. Buckley, 20 How. 84 ; Pam- 
pelly v. Green Bay Co., 13 Wall. 166- 
176 ; Concord Railroad Co. v. Greely, 17 
N. H. 47 ; Orr v. Quimby, 54 N. H. 590 ; 
599, 606; Murphy v. The People, 2 
Cowen 815-818; Woodfolkv. The Nash- 
ville, frc. , Railroad Co., 2 Swan 422-431; 
Johnston v. Rankin, 70 N. C. 550 ; Cairo, 
frc, Railroad Co. v. Turner, 31 Ark. 494. 
However, since the adoption of the 
Fourteenth Amendment, providing that 
no state shall deprive any person of life, 
liberty or property, without due process 
of law, the courts wonld undoubtedly 
hold any act authorizing private pro- 
perty to be taken for public use without 
just compensation, to be void, as in 
contravention of the Constitution of the 
United States. 

At one time it seems to have been 
questioned whether the federal govern- 
ment could exercise the right of emi- 
nent domain within the jurisdiction of 
the states, and the practice was quite 
general for the states to condemn 
property for the uses of the national 
government. The state courts argued 
that the provision contained in the state 
constitutions for taking property for a 
public use. embraced the uses of the 
national government as well as those 



of the state government, since those 
uses were public also : Reddallv. Bryan, 
14 Md. 444. The fact was lost sight 
of that the word public, in this connec- 
tion meant pertaining to the same gov- 
ernment. Since the very able and sat- 
isfactory opinion pronounced by Mr. 
Justice Coolet, in Trombley v. Hum- 
phrey, 23 Mich. 471, followed in Kohl 
v. United States, 1 Otto 367, it is now 
regarded as settled that the national 
government possesses the right of em- 
inent domain, and that for the uses 
of that government condemnation pro- 
ceedings should be carried on under its 
authority, and not under that of the 
states. 

II. It is now regarded as established 
beyond controversy that independent 
of any constitutional provision on the 
subject, a state cannot take private 
property for public use without just 
compensation : Gardner v. Newburg, 2 
Johns. Ch. 162 : Sinnickson v. Johnson, 
2 Harr. 145 ; Young v. McKenzie, 3 
Kelly (Ga.) 31 ; Perham v. The Jus- 
tices, 9 Ga. 34T; The State v. Glen, 
7 Jones L. 321 ; Johnston v. Rankin, 
70 N. C. 550 ; Piscataqua Bridge Co., 
v. The New Hampshire Bridge Co., 7 N. 
H. 66 ; Petition of Ml. Washington Rail- 
road Co., 35 N. H. 134, 141, 142. The 
constitutional provisions requiring com- 
pensation to be made in such cases, did 
not change the common law, but were 
adopted in order to place "the just 
principles of the common law on that 
subject beyond the power of ordinary 
legislation to change or control them-" 
Pumpelly v. Green Bay Co., 13 Wall. 
177. 

New Hampshire and North Carolina 
are the only states whose constitution 
does not contain an express provision 
for compensation to the owners of pri- 
vate property taken for a public use. 

III. If private property cannot he 
taken for a public use without just com- 
pensation, it is important to know at 
what time the owner of the property 
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taken is entitled to receive his compen- 
sation. In the large majority of the 
states, the constitutional provisions are 
silent as to the time when this must be 
done. But the courts in construing 
these provisions have held that compen- 
sation must be first made or secured. 
And this may be regarded as establish- 
ed beyond all question : Doe v, Georgia 
Railroad Co., 1 Ga. 524; Young v. Mc- 
Kenzie, 3 Kelly (Ga.) 524; Bloodgood 
v. Mohawk, Sec, Railroad Co., 18 Wend. 
9 ; Cushman v. Smith, 34 Me. 247 ; 
Powers v. Bears, 12 Wis. 213, 222 ; 
Brock y. Hishen, 40 Wis. 681 ; Davis 
v. San Lorenzo Railroad Co., 47 Cal. 
517 ; McAulay v. Western Vermont, frc, 
Railroad Co., 33 Vt. 321; Hall v. 
The People, 57 111. 307, 316 ; Gray v. 
First Division of St. Paul, Sfc, Rail- 
road Co., 13 Minn. 315, 322. This is 
in conformity with the rule in all or- 
dinary cases, that where no provision 
is made for credit, the vendor is entitled 
to the purchase-money concurrently 
with the delivery of the property, and 
is not bound to make the delivery until 
he has received the payment. 

The only exception to the rule that 
the owner is entitled to have his com- 
pensation first paid or secured upon a 
definite fund, is that made in favor of 
a taking by the state itself, or by a 
county or a town. It is said to be pre- 
sumed in favor of municipalities that 
they are always responsible, and that 
their property is a fund to which the 
owner can resort without risk of loss 
Chapman v. Gates, 54 N. Y. 1 32 ; Low 
eree v. Newark, 38 N. J. L. 151 ; Me- 
Clinton v. Pittsburgh, Sfc, Railroad Co. 
66 Penn. St. 404 ; Ash v. Cummings, 
50 N. H. 591, 621. It is, however 
essential that the law authorizing the 
property to be taken should contain a 
provision for compensation, it other- 
wise being void. See the cases cited 
above, and also McAuley v. Wetter, 12 
Cal. 500. The act will be valid, how- 
ever, if a subsequent act is passed curing 



the defect: McAuley v. Welter, 12 Cal. 
500 ; Bonaparte v. Camden, tifc, Rail- 
road Co., 1 Baldw. 205. 

This distinction between a taking by 
the state and by an individual person 
or a corporation, is repudiated by Mr. 
Justice Doe, in his very able dissent- 
ing opinion in Orr v. Quimby, 5 N. H. 
651, and Mr. Chief Justice Redfield, 
in an article in. 1.5 Am. Law. Reg. (N. 
S.) 199, takes a similar view of the 
matter. 

In times of war or impending public 
danger, it sometimes becomes impera- 
tively necessary that private property 
should be first appropriated, and pro- 
vision made for compensation after- 
wards. And it seems that under such 
circumstances the property may be first 
taken : Mitchell v. Harmony, 1 3 How. 
115, 134; United Slates v. Russell, 13 
Wall. 623. 

IV. Inasmuch as private property 
cannot be taken until compensation has 
been first made or secured, it follows 
that an entry made without payment or 
waiver of payment, and which is not 
for the purpose of a preliminary survey, 
with a view to determine the exact pro- 
perty to betaken, is unlawful and a tres- 
pass: Brown v. Powell, 25 Penn. St. 
229 ; Johnson v. Alamada Count//, 14 
Cal. 106. And the court will grant an 
injunction restraining from such an 
entry: Bonaparte v. Camden, Sfc, Rail- 
road Co., 1 Baldw. 205, 226 ; Jersey City, 
4fc., Railroad Co., v. Jersey City, $-c, 
Railroad Co., 20 N. J. Eq. 60 ; Stacy v. 
Vermont, frc, Railroad Co., 27 Vt. 14. 
If, however, the entry has been consum- 
mated, the owner is entitled to recover 
possession in an action of ejectment : Doe 
v. Georgia Railroad Co., 1 Ga. 524 ; 
Weisbrodv. Chicago, <$•<;., Railroad Co., 
21 Wis. 602 ; McClinton v. Pittsburgh, 
frc, Railroad Co., 66 Penn. St. 404 ; 
Wager v. Troy Union Railroad Co., 25 
N. Y. 526. The owner, thus kept out of 
possession, is also entitled to recover his 
damages from the trespasser : Mayor 
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v. Perkins, 30 Ga. 154 ; Hall v. Pick- 
ering, 40 Me. 548 ; Loop v. Chamber- 
lain, 20 Wis. 1 35 ; Harrisburg v. Cran- 
gle, 3 W. & S. 464. 

V. In ascertaining the compensation 
to be paid to the owner, the value of 
the property must be estimated as of 
the time when condemnation proceed- 
ings are instituted, in distinction from 
the time when the public unlawfully 
entered and took possession : Sherwood 
v. St. Paul, frc, Railroad Co., 21 Minn. 
122 ; San Francisco, Src, Railroad Co., 
v. Mahoney, 29 Cal. 112; Cook v. The 
Commissioners, 66 111. 115 ; Virginia, 
Src, Railroad Co., v. Lovejoy, 8 Nev. 
100; Stafford v. Providence, 10 R. I. 
567. In this last case, it became neces- 
sary, after the first taking, to take 
additional land to complete the im- 
provement undertaken by the city. The 
improvement already made had con- 
siderably enhanced the adjacent pro- 
perty, and it was urged that the value of 
the property to be taken should be esti- 
mated at its value at the time the im- 
provement was commenced. The court, 
however, thought otherwise, and re- 
covery was had for the value at the 
time of the subsequent taking. 

VI. At common law, the rule un- 
questionably is, that annexations of 
chattels to another's realty, made with- 
out the assent of the landowner, become 
a part of such realty, and are the pro- 
perty of the owner of the freehold : 
Britton's Pleas of the Crown, ch. 33 ; 
First Parish, ire, v. Jones, 8 Cush. 184 ; 
Poor v. Oakman, 104 Mass. 309, 317 ; 
Webster v. Potter, 105 Mass. 414, 
416; Cress v. Jack, 3 Watts 239; 
West v. Stewart, 7 Penn. St. 122. Not 
only is the person making the annexa- 
tion wholly unable to remove the thing 
annexed, or to claim compensation 
therefor, but, as is said in Frear v. 
Hardenburgh, 5 Johns. R. 272, 278, 
the owner of the freehold is not 
under even the slightest moral obliga- 
tion to remunerate him for the same. 



The only exception to this rule is 
that made in favor of one who has gono 
on and made improvements under color 
of title. And in thes6 cases adequate 
provision has been made by statute in 
the several states, conforming the rule 
in law to that in equity in similar cases : 
Bright v. Boyd, 1 Story R. 478, 478, 
el seq. The civil law upon this sub- 
ject was the same as the common 
law, in so far that a trespasser, not en- 
tering under color of title, could not 
recover for the value of improvements 
wrongfully made by him upon the 
realty. The maxim was : Prmterea, id 
quod in solo nostro ab aliquo osdificatum 
est, quam vis ille sno nomine cedi/i- 
caverit, jure naturali nostrumfit, quia 
superficies solo cedit. Gaius Comm. Lib. 
11 \ 73; Bonney v. Foss, 62 Me. 251. 

When the property of one is carried 
without any fault of his upon the realty 
of another, the owner of the. freehold is 
not considered as having obtained any 
title to the property, as against the 
original owner. Thus, in case property 
carried off by a flood, and stranded on 
the premises of another, the owner can 
follow it, enter, and take it from the 
premises, or if the owner of the realty 
convert it, can recover its value: Foster 
v. Bridge Co., 16 Penn. St. 393 ; Etter 
v. Edwards, 4 Watts 63. 

VII. We come now to consider more 
especially the important question in- 
volved in the principal case, the right 
of the owner, at the time of the 
condemnation of the realty, to recover 
compensation for the improvements un- 
lawfully made upon it by the railroad 
company. The correctness of the gen- 
eral principles we have above con- 
sidered, is not denied in the principal 
case. The court simply claims that it 
is not restricted to an inquiry into the 
mere value of the realty taken, but 
may inquire what is a just compensa- 
tion as between the parties, and it con- 
cludes that it is not essential to a "just 
compensation " that the owner of the 
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freehold should be compensated for the 
rails, ties, &c., which have cost him 
nothing. The learned Chief Justice 
relying upon the correctness of the con- 
clusion reached, apparent])' deemed it 
unnecessary to fortify it by any cita- 
tion of authorities. The same question, 
however, has been similarly decided 
in two other states. In Lyon v. Green 
Bay, ire, Railroad Co., 42 Wis. 543, the 
Supreme Court of Wisconsin said that 
" it would be unjust to compel the 
company to pay the owner for struc- 
tures placed upon the land by the com- 
pany at its own expense, and in view 
of a subsequent condemnation of the 
land to its use," thereby reaching the 
same conclusion as in the principal 
case. And in Justice v. Nesquehoning 
Valley Railroad Co. 6 Norn's 28, the 
Supreme Court of Pennsylvania reached 
a conclusion similar to the above, but 
upon different, though, as it seems to us, 
no more satisfactory grounds. The court 
there said: "There was no intent to 
hold adversely as a trespasser, nor to 
improve the ground, or to make it use- 
ful and valuable by the erection. The 
rails and ties were not intended to be 
attached to the freehold, but were laid 
down as part of an easement under a 
franchise of the state. There was no 
intent to use the land as an owner 
would, and no intent to abandon the 
materials to the use of the owner, but 
they were subject to a legal pro- 
ceeding, resulting in maintaining both 
ownership and use for the charter pur- 
poses. We think, therefore, the owner- 
ship of the rails, ties, &c, did not vest 
in the plaintiff in error by the mere 
trespass in the original entry." The 
Supreme Court of California, in Cali- 
fornia Railroad Co. v. Armstrong, 46 
Cal. 85 (1873), reached a conclusion 
in harmony with those above referred 
to, and for reasons similar to those ex- 
pressed in the Wisconsin case. It can- 
not, however, be considered as an au- 
tnority in favor of the principal case, as 



it was subsequently in effect overruled 
in United States v. A Tract of Land in 
Monterey Co., 47 Cal. 515. The dis- 
tinction which the. Chief Justice who 
pronounced the decision in the latter 
case, sought to draw between it and the 
former case, certainly was a distinction 
without a difference, and Mr. Justice 
Rhodes, in concurringin the conclusion 
reached, did so because he was "of the 
opinion that the doctrine on which it 
was based was opposed to and over- 
threw the doctrine" of the former case. 

While there is, then, authority sus- 
taining the principal case, there is also 
authority flatly contradicting it. In 
addition to the case of The United States 
v. A Tract of Land, frc, supra, there 
are also the cases of Graham v. Conners- 
ville, frc, Railroad Co., 36 Ind. 463, and 
Matter of Long Island Railroad Co., 6 
N. Y. Sup. Ct. 298, which are to the 
same effect. Mr. Mills, in his excellent 
treatise on eminent domain, also cites 
to the same point, Hibbs v. Chicago 
Railroad Co., 39 Iowa 340. The opin- 
ion pronounced in that case fails to 
reach the question at issue, and its cita- 
tion in that connection is undoubtedly 
accidental, so that the authorities which 
have expressly passed upon this sub- 
ject, now appear to be evenly balanced. 

The reasoning in the Pennsylvania 
case seems unsatisfactory and erroneous. 
We can see no principle of law which 
sanctions the theory there advanced, 
that the ownership of the rails, ties, 
&c, remained in the railroad company. 
Had the company owned the realty, 
and then laid the track thereon, we sup- 
pose no one would question that the. 
track had ceased to be a chattel and had 
become a part of the realty. It would be 
a fixture and would pass between ven- 
dor and vendee as such. (1.) It is 
actually annexed to the realty, or to 
the ties imbedded in the realty and 
appurtenant thereto. (2. ) It is appli- 
cable to the use to which that part of 
the realty to which it is annexed is to 
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be devoted. (3.) It is placed there 
for a permanent and not a temporary 
purpose. The union of these three re- 
quisites make it a.fixture. See McRea 
v. Central National Bank of Troy, 66 
N. Y. 496. It is not annexed under 
color of title. It does not come upon 
the realty by accident, but is deliberately 
placed there by its owner. The fact 
that the trespasser is a corporation ra- 
ther than a natural person, is only an 
additional aggravation, as it is proverb- 
ial that corporations have " neither a 
body to be kicked, nor a soul to be 
damned." The fact that the corpora- 
tion has been clothed with the right of 
eminent domain is immaterial, as it had 
not seen fit to avail itself of that right at 
the time the annexation was made, and 
that is the time which fixes the charac- 
ter of the property. The fact that the 
track was put upon the realty with no 
intention of abandoning it to the owner 
of the freehold, is immaterial, as the 
law never inquires into that intention. 

The reasoning of the principal case, 
and that of the Wisconsin case, cannot 
be regarded as any more satisfactory. 
The phrase a "just compensation" 
has had its meaning fixed by a long 
series of adjudications, holding it to 
mean " an equivalent for that which is 
taken." Bloodgood v. Mohawk, Sec, 
Railroad Co., 18 Wend. 9, 35 ; Keasy 
v. Louisville, 4 Dana 154, 155 ; Bona- 
parte v. Camden, Src, Railroad Co., 1 
Baldw. 205, 227 ; Cunningham v. Camp- 
bell, 33 Ga. 625, 635 ; Winona, Src, 
Railroad Co. v. Denman, 10 Minn. 267, 
280; Henry v. Dubuque, Src, Railroad 
Co., 2 Iowa 283 ; Virginia, Src, Railroad 
Co. v. Henry, 8 Nev. 165, and this means 
the full and fair market value of that 
which -is taken : Somerville, Src, Rail- 
road Co. v. Doughty, 2 Zabriskie 495 ; 
Gilsey v. Cincinnati, Src, Railroad Co., 
4 Ohio St. 308 ; Matter o/Furman, Sfc, 
17 Wend. 649, 670 ; Matter of William, 
Src, 19 Wend. 678, 690 ; Central Pa- 
cific Railroad Co. v. Pearion, 35 Cal. 



247, 261 ; Brown v. Beatty, 34 Miss. 
277, 242 ; East Pennsylvania Railroad 
Co. v. Hottenstine, 47 Penn. St. 28. 
How this market value may have been 
created is not important, even though 
an increased value may have been caused 
by the very corporation which seeks to 
condemn : Stafford v. Providence, 10 
R. I. 567. We assume then that it is 
settled : 

1. That the track, ties, &c, at the 
time of the condemnation of the realty 
belonged in law and in equity to the 
owner of the freehold. 

2. That the owner of the realty is 
entitled to a "just compensation," 
which means in law an equivalent for 
that which is taken. 

3. That he does not receive an equiv- 
alent for that which is taken, if the 
rails, ties, &c, are taken from him 
and given to another without any com- 
pensation whatever. 

Moreover, we regard the conclusion 
reached in the principal case as opposed 
to public policy, and, in a large de- 
gree, subversive of the spirit of the con- 
stitutional provisions on this subject. 
If this view of the law is finally to pre- 
vail, a railroad company is licensed to 
go upon another's realty, and without 
his knowledge or assent, construct its 
track across the same, without any 
danger of being compelled to pay for 
the track and ties upon the final con- 
demnation of the realty. The result is 
to encourage railroad corporations in 
so doing. And this being so, the 
owner is forced either to submit to an 
unjustifiable wrong or to commence a 
lawsuit. Under the constitutional pro- 
vision that " private property shall not 
be taken for public use without just 
compensation," it was never intended 
to drive the owner into a lawsuit, nor 
to encourage any policy which would 
result in that : Piscataqua Bridge Co., 
v. New Hampshire Bridge Co., 7 N. H. 
35, 70 ; San Francisco v. Scott, 4 Cal. 
114 ; Orr v. Quimby, 54 N. H. 590, 642. 
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In this last case it is said: "Legal VIII. It is not necessary to consider 

proceedings may be necessary, and he at length those cases in which the im- 

(the owner), may be entitled to notice provements were made before compen- 

if he can be found ; but so far as such sation, but with the knowledge or assent 

proceedings are necessary for his enjoy- of the owner of the realty. In such 

ment of his constitutional right, they cases there is no doubt that he will not 

are to be instituted and carried on by be permitted to recover for the value of 

the public, because the public power is improvements made under such circum- 

limited by his reserved right. His stances : Emerson v. Western Railroad 

property is taken without payment, if Co., 75 111. 176. 

it is taken with the payment of a sum Henry Wade Eogees. 

procurable only by his unremunerated Minneapolis, 
outlay of an equal or greater amount." 



Supreme Court of Wisconsin. 
EUGENES. JOSLYN et al., Appellants, v. CORNELIUS McCABE, 

Respondent. 

A tenant may remove fixtures while he remains in possession, but if he sur- 
renders possession at the termination of his term without removing the fixtures and 
without reserving the right to remove them by agreement with the landlord, he 
abandons all right in them. The title to the fixtures would then accrue to the 
landlord as part of his realty. 

Where before the surrender of possession the tenant asked the landlord, if he 
might leave the fixtures in the demised premises (a store), to which the landlord 
replied that he was willing, as the fixtures might help him to rent the store : 
Held, that this was simply a permission to leave the fixtures behind, and did not 
imply a license to re-enter and remove them after surrender of possession. 

Appeal from the County Court of Winnebago county. 

Cfeo. W. Burnett, for appellants. 
Hooper $ Buxton, for respondent. 

The opinion of the court was delivered by 

Ryan, C. J. — There is no doubt that the appellants might have 
removed the fixtures while they remained in possession of the 
store ; neither is there any doubt that if they surrendered posses- 
sion without removing the fixtures and without reserving their 
right to remove them by agreement with the respondent, they 
abandoned all right in them. The title to the fixtures would then 
accrue to the respondent as part of his realty : Keogh v. Daniel, 
12 Wis. 161. A very comprehensive and interesting discussion of 
these questions will be found in Torrey v. Burnett, 9 Vroom 457, 
cited by the learned counsel of the appellants. 



